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HIGHWAY REAUTHORIZATION (ISTEA)/Race-Gender Neutral Assistance

SUBJECT: Intermodal Surface Transportation Efficiency Act of 1997 . . . S. 1173. Chafee motion to table the
McConnell amendment No. 1708.

ACTION: MOTION TO TABLE AGREED TO, 58-37

SYNOPSIS:  As reported, S. 1173, the Intermodal Surface Tpantation Efficieny Act (ISTEA) of 1997, will reauthorize

for 6 years the Federal-aidghiway, highway safey, and other surface trgmmtationprograms. A total of $145
billion will be authorized, which @esents a 2@ercent nominal and percent real increase over hrevious 6year authorization.
(Due to a filibuster, S. 1171 was returned to the calendaydast and Cogresspassed S. 1519 fwovide a 6-month extension
of the hghway bill instead.)

The committee modified substitute amendment would makegekan correct certain technical violations of the gaidAct.
(Initially, the bill had been perted with technical amendments; when the bill was under consideratipadagsee 105th Cgress,
1st session, vote Nos. 271-272, 275, 277-278, and 282), those amendments were congalidat@ahbus consent into a gi@
perfectig amendment. When the Senate resumed debate on the bjieénjshe amendment was modified to be a substitute
amendment, and othpendirg amendments that fillgparliamentay openings for offerig amendments were withdrawn.)

The McConnell amendmentwould eliminate the Disadvamjad Business Entprise (DBE)program and would create in lieu
thereof a race- angender-neutraprogram, the Emaging Business Enterise (EBE)program, to hgb small and new businesses
win trangortation contracts based on merit gmnide. Details on the DBrogram and the EBBBrogram areprovided below.

The DBEprogram was gjned into law in 1983 gsart of the hjjhway bill that was enacted thg¢ar. Theprogramprovides that,
excet to the extent that the Secratanf Tranportation determines otherwise, no less thapei@ent of Federal ghway funds
"shall be epended with small business concerns controlieddrially and economicall disadvantged individuals." Since its
inception, gpproximatey 13percent to 1¢percent of hjhway funds have been pended on DBEs; almost all of thgeadirg has
been on subcontracts. Thegaement of Trar@ortation asks for bids gorimary contracts, and sets subcontragtipals for DBESs

(See other side)
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on those contracts. Prinyacontractors win bids ipart on thepercentge of the contract that thexgree thg will subcontract to
DBEs. By Federal and State lawgrimary contractors argeneraly required toperform more than 5@ercent of the work
themselves. Most subcontragiwork is for non-cpital intensivejobs, such as landggag or traffic control. Roghly half of all
subcontractgo to DBEs. Thegrogram uses the Small Business Act's stayudtefinition for the term "socialland economicall
disadvantged individuals." That definitiopresumes that "Black Americans, psic Americans, Native Americans, Asian Pacific
Americans, and other minorities oyasther individual found to be disadvagtal by the administration” is disadvaged. In 1987,
when the hyhway bill was reauthorized, Cgness added theresunption that all women are sociglland economicafl
disadvantged. Since that addition, the amount awarded to women has increased sulystanti@f7, neayl 50 percent of the
funds went to nhon-minogitvomen (minory women are counted in the mingrdateyory rather than the women cgtay, though

the number of minojtwomen-owned DBEs is statistioalhsignificant). Since women were added statutotd the definition,

the total contract dollar awards to mingrdwned businesses has declined substantiabst of the decline is in contracts to
businesses owned A\frican Americans (such DBEs received $522 million in contracts in 1986, bu$a62 million in 1996).
Non-minority and non-women contractors yrattenpt to demonstrate that thare sociall and economicafl disadvantged, and
therely receive DBE status. Genesalivhen a firm's avege gross receits over a 3rearperiod exceed a certain level (currgntl
$16.6 million), thg "graduate” and lose their DBE status. No time limit exists for DBE status. year4&urvg (1988-1992), the
General Accountig Office (GAQO) found that fewer thangercent of DBE firmgraduated. Federal dfiway contractsgo to
minority- and women-owned firms that are not DBESs, titono trackimg of those firms is done (or has ever been done), so no
estimate of the total amount of Federaghay funds thago to minoriy- or women-owned businesses is available. The estimate
from 1978 that 1.percent of Federal contracts went to minerdnd women-owned businesses is a tabulation of the amount of
contract dollars that went to such businesses under the ragerateiprograms that the Dmartment of Trangortation had at that
time. Little trackirg of the costs of therogram has been done. A 1986 Federajhdiay Administration (FHA) stug found
approximately a .65percent increase in totaldhiway contract costs; on this bill, that translates intoy&& hgher cost of $1.1
billion. The FHA stug also found that when administrative costs were considered, thepBE&am cost 15 cents for each
additional dollar of DBE gendirg. However, the Tramrtation Dgartment contends that the DBREogram does not result in an
overall cost increase. Each State guieed to ngotiate its annual level for DBE contraajinThe Tranportation Dgpartment
decides if a level is acptable. If a level is not reached, thedagment can take digdinary action, includiig the withholdirg of

part or all of a State's giiway funds. The Dpartment can also withhold funds from a logavernment based on failure to meet
a nayotiated level of contractin The DBEprogram has a traingnconponent to hgd minority- and women-owned businesggin

the skills needed to cquate outside of thprogram, but in 1994 the GAO concluded that this $7 million pmment was absent in
some States and small and ineffective elsewhere. In 1988aiand Constructors Inc. v. Perthe Spreme Court ruled that the
DBE program could on} be found constitutional if it met a "strict scrytirtest, under which it would have to be found that the
program served a copelling governmental interest and was narrpwdilored to further that interest. It remanded the case to the
district court, which ruled that th@ogram met the firspart of the test but not the secqatt.

Theproposed EBErogram would make it thpolicy of the United States ovide and to encouga the maximunpracticable
opportunity for emeging business entprises (EBES), includim "targeted businesses" (businesses that arepresiged economic
areas or that eploy pegle from dgressed economic areas) and minyer@nd women-owned businesses, to peta for Federal
highway contracts and subcontracts. Each State woulddjo@ed to egage in business devgdment and outreach efforts in order
to implement thigpolicy, including by makirg special efforts for tageted businesses and mingriand women-owned businesses.
More gecifically, each State would beqdred to conduct annual (or moreduent) survegs of contractors and subcontractors to
determine the number and idewtitf EBESs in itgurisdiction, the standard industrial classifications of those EBEs, and whether
those EBEs were tgeted, minorig-owned, or women-owned businesses. Each State ywoblsh a director of its findings no
less freuently than annuajl. Each time a State solicited a bid that was funded in whalerbunder Federal surface trpogation
law: it would distribute information on th@oject in a manner that would reasoryabbtify DBES; it would recruit bids from
targeted businesses and mingriand women-owned EBES; and it would desite a location at which EBEs could vieveject
specifications anglans at no cost. Each State would bguneed toprovide regular goportunities for EBEs to meet with other
construction companies, guipment dealers, and materialpgliers. Each State would begured toprovide professional and
technical services and assistance with financial matters, riskgerarat, ap requirements for insurance, andyargquirements
for pre-qualification or bondig. Each State would also assist DBEs wteral business magement, estimatiy bidding, and
construction means and methods. Theddenent of Trangortation would work with the States to peliminate ag overlgp
between thiprogram and other Fedenalograms. No construction contract or subcontract would be awarded based on race, ethnic
baclground, orgender. Each State and the GAO would review fiezations and effects of tipeogram.

Debate was limitedybunanimous consent. After debate, Senator Chafee moved to table the amendmenty Goegall
favoring the motion to tablemposed the amendment; thoggposing the motion to table favored the amendment.
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Those favoringthe motion to table contended:
Argument 1:

The DBEprogram is constitutional, it is needed, it is fair, and it works. We realize thatidgeshas found thprogram to be
unconstitutional, but that decision is controversial and it isppea. Excet in thatjudge's district, it is ful constitutional to
continue thegorogram without chage. Further, the Dmrtment of Trangortation is revisig its regulations to meet thatdge's
concerns. Once those nevguiations are irplace, theorogram will be constitutional gardless of the outcome of thepeal. The
judge who ruled that thprogram is unconstitutional did not giste that it addressed a real need. Racism and spgisade the
construction indusyr. Some of it is overt; some of it is due to the fact that the industs on an "old b network For reasons
having nothirg to do with merit oprice, minority- and women-owned businesses are denied construction contractgh Dhiou
colleaggues haveportrayed theprogram as ajuotaprogram, it is realf just agoal program that is pen to ay new construction
business f1ing to get started. States decide what theigets are for minont and women contractinand if theg fail to meet their
targets there are not gitonsguences. Most iportantly, theprogram works. As a result of the DBitogram, new pportunities
have @ened p for women and minorities. If it is eliminated, the sameghiill happen as has pened when State and local
governments havgotten rid of their affirmative actioprograms--the pportunities will disgpear. We cannot gyort that result.

When the Spreme Court conducted isdarandreview, it ony decided how the constitutionglibf theprogram should be
judged. It did not declare thgrogram unconstitutional, as some Senators hapieadh Instead, it said that thgeogram could on}
pass constitutional scrugnf it met a conpelling governmental interest and was narrptdilored to meet that interest. It did not
view this "strict scrutig" test as beigimpossible to meet. In the fuaity opinion in Adarand Justice O'Connor wrote: "We wish
to digpel the notion that strict scrutins strict in theoy but fatal in fact." The Sweme Court then remanded the case, and a district
judge ruled the firspart of the test was met but that firegram was not narrowltailored enogh. Mary constitutional scholars
have shaly disayreed with that rulig, and it is underfgeal. We do not knowet if thatjudge's decision will bepheld. However,
the Dgoartment of Trangortation hagprudently begun work on new rgulations to conform to that decision, and thosgilations
should bepromulgated soon. Once those newukations are in effect, tlyewill apply the statutor language in a constitutional
manner, so that lgnage will then be constitutional.

Both statistical and anecdotal evidepoave the continued need for thsogram. Minorities make u20 percent of the United
Statespopulation, but ony 9 percent of construction firms are mingribwned, and theget only 5 percent of all construction
business. White-owned construction firms receive 50 times ag lnan dollars as African American-owned firms that have
identical euity. In 1980, before the DBfrogram started, thegot only 3.6 percent of hghway dollars. Since it has existed, yhe
have averged 13percent to 1ercent. State and locgbvernments have had similar results whery theve started affirmative
actionprograms for State and localghiways. In some cases, thgs®grams have been abandoneg choice or court order, and
minority contractig has gainplummeted. For instance, when Migan ended itprogram, minoriy contractirg fell from 5percent
to 1 percent, and women contraggifell from 9.9percent to 1.percent. Anecdotal evidence shows gingudice behind these
numbers. Black contractors figently report arriving atjob sites to find gins with racial pithets. In California, a female contractor
was told that the reason her asbestos-removal business had declined was because "it's baok wl'tbgs club. Havenyou
heard affirmative action is out?"

In practice, thisprogram is vey fair. Mary of us who @pose this amendmenpposequotaprograms. The DBEprogram,
though, is not aquotaprogram. It only makes gresunption that certain minorities and women are disadggatathafpresunption
can be challeged ty a thirdparty. Also, aperson who is not a member opresumed disadvargad class has thgportunity to
prove that he is disadvaigied and thus dible for DBE status. Further, each State sets itsgoah It does not have to meet that
goal. The law sets goal of 10percent, but most Statpick highergoals for themselves. Thdike thisprogram because it has
worked well for them. If goal is not reached, notlgjtngopens, which furtheproves we are not talkiyabout rgid race andjender
quotas. In th@rogram's 15year histoy, a State has never bgamished for not meetiits self-inposed taget. Inpractice, a State
usuall asks contractors toytto meet a certain minoyit and women-subcontractjigoal. It awards lage contracts based part
on thegoal that a contractor ga that he or she can meet. Stiff quatition amoig minorities and women for that work then gee
prices down. Th@rogram does not have pistatisticaly significant costs.

Our collegues want us to ptace this constitutional, needed, and succepsbgram with aprogram that willprovide business
assistance without gigoals. Our fear is that the result will be that women and myrovitned businesses wikt trainirg but no
jobs. We should not take that chance. Wge wur collegues to table the McConnell amendment.

While favoring the motion to table,some Senators pressed the followigreservations:
Argument 1:

The aguments gainst the DBEprogram arepersuasive. However, the fact remains that racism and sexigeraasive in the
construction indusy, and the Government shoyddbvide remedies. The McConnell amendmeprttgposed remedies are not
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sufficient, because tlgedo notprovide aly goals. Therefore, we mustgort the motion to table.
Argument 2:

We are convinced that thpeoposed new rgulations are within the spe of the current statutptanguage, and that thewill
turn the DBEprogram from aguotaprogram into an affirmative actigorogram. In other words, we believe that the negulations
will enforce the statute in a constitutional manner, and will thus make the statute constitutional as well. We avilldssewatch
on the Dgartment of Trangortation's actions, and if we find that it does patmulgate and enforce thegelations as it has
described them to us, we ynhave to reconsider opposition. For now, we will spport the motion to table.

Argument 3:

The President feels so stghy that the DBEprogram should be continued that he would veto the bill if the McConnell
amendment were faass. That veto would be sustained. pase this amendment because, psaatical matter, greeirg to it
would just kill this bill.

Those opposinghe motion to table contended:

The DBE race andenderguotaprogram is unconstitutional, un-American, and ineffective. The McConnell amendment would
eliminate it and would substitute a new, constitutignagram that would h@lemeging businesses cquete for hghway contracts.
TheAdarandcase, as well as dozens of other cases, demonstrate that no amount of minag tinkenake thisquotaprogram,
that hands out Fedeljabs and contracts based on racegamdier, constitutional. Further, it is fundamegtalfong to give ecial
treatment to anperson based on skin colorgender absent grgpecific showirg of harm to thaperson. Past discrimination should
not be remedied with new, Governmenpoged discrimination. In this case, igars of egerience have also shown that the ends
that are saght by thisprogram are not achieved. Tigeal is not to establish@ermanent set-aside for mingritatnd women-owned
businesses on the asqution that thg will never be able to copete for and win contracts based on merit prick. Thegoal
instead, is to hplemeging businesses that are ownagdrinorities, women, and othersdain the eperience and gertise thg
need to be able to cqete on their own. The DBfrogram has totajl failed to create copetitive minorit- and women-owned
businesses. Such businesses exist and thrive, but not as a resufprobthis.

All Senators gree that discriminationgainst construction firms based on the racgemder of their owners is wrgrand is
illegal. All Senators gree that such discrimination has occurred and, to an extent, still occurs. Most Senators favor affirmative action
programs thaprovide outreach and trairgrio remeg the effects opast angaresent discrimination. Tlyeshaply disagree, thogh,
on whethequotaprograms argustified, and thg shaply disagree on the definition of guotaprogram. Thogh Senators diggee,
the courts have been consistent. Race-based remedies must meet a strigtssandard. Under that test, yhmust meet a
conpelling governmental interest and theust be narrowltailored. Ruliry after rulirg has found that this test, gnactice, means
that thg may be enployed oni to the extent that race-neutral remedies are unavailable, and yhaghenly be gplied on a case-
by-case basis to remgdpecific cases of discrimination. The [8ame Court has alrepduled that the DBBprogram must be
sulject to strict scrutiy, and a Federal district court has alreaded that both the statutes andulations are unconstitutional
under that standard. Some of our caliess and the Administration aregg that chages in the rgulations will save therogram;
however, rgulatoty charges cannot fix an unconstitutional statute. Ceairik true that the Federal Governmentyrsacceed
in usirg legal maneuvers to dgathe issue thragh the courts for several moyears, but in the end there is no reason to believe that
the courts will chage theirposition. We can allow ongermutation after another of this unconstitutigoragram to be drawnpu
and struck down, and we can alloywatchwork of Federal constitutional law to deyeldegoendirg on which versions afuota
programs have been held unconstitutional in which districts, or we can pahsésy and follow the clear direction be&jgiven
to us ly the courts. We shoulget rid of the DBEjuotaprogram, and substitute a constitutional affirmative acfimgram of the
type sipported ly neary all if not all Senators. The McConnell amendment would follow that course.

The courts will alwgs strike down race-basegdotaprograms because theiolate theprinciple that all Americans should be
treated qually. In Adarand the Spreme Court found that, "whenever the Government tregtpeason ungually because of his
or her race, thgperson has suffered anjumy that falls sjuarely within the lamguage of the Constitution'guarantee of gual
protection . . . A fre@eqle whose institutions are foundepom the doctrine ofguality should tolerate no retreat from fmnciple
thatgovernment mptreatpeole differently because of their race grfbr the most cofelling reasons. Accordghy, we hold todg
that all racial classifications jppsed ly whatever Federal, State, or logalernmental action must be aymdd ly a reviewiry court
under strict scrutipn In other words, such classifications are constitutiongl ibithey are narrowy tailored measures that further
conpelling government interests." Other @eme Court cases, such Rash v. VeraMiller v. Johnson Shaw v. Rencand
Richmond v. J.A. Croson Clmave similay demanded strict scruginand in each case tpeogram beirg examined has been struck
down. Our collegues take comfort from the fiagity statement in thAdaranddecision that strict scrugimeed not alwgs be fatal
in fact, but thg ignore the exaple that follows that statemeny lway of explanation. That exapte notes that a racial remedould
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be used to correct a wegpecific case of pervasive, gstematic, and obstinate" discriminatioy & sirgle enployer. Thus, the

decision in no waimplied that theype of broad, official discrimination gutoyed by the DBEprogram couldpass constitutional

muster. We asked the Ggessional Research Service to pidma list of race-based contradiprograms that were struck down
under the strict scrutyntest and those that survived; it found agltist of court decisions strikindownprograms, but could not

find a sirgle case of @rogram beimy found constitutional.

The Syreme Court remanded the case, and the district court of course foynogtiaen unconstitutional. THeidge ruled that
the statute and gellations were at once both over- and under-inclusive in their racial classifications.The statuteslatiohs®
statedpurpose is to hgl socially and economicall disadvantged businesses. The statute, and tgelations, therpresume that
certainpeple by virtue of their race are disadvagea, and eveone else is not. As thjadge noted, the Sultan of Brunei, until
recenty the richest man in the world, would peesumed to be disadvageal under the DBE. Also, thgh there are morpoor
whites in America thapoor minorities, none of them would peesumed to be disadvage. The arbitrariness of tipeogram
can be further seenydooking at some of the ancegtclassifications ( county) that are currengl followed: a Pakistani
baclgroundgets a disadvanged classification; an Ahani background does not. lgerians are disadvamgjed; Algerians are not.
Chinese and panese are disadvage; Russians are not.

If the problem is social and economic, the solution should be social and economic, not racial. A racial solution makes
prejudiced assuption that because a business is ownedrbAfrican American, a Hmnicperson, or an Asian it is disadvaged
and economicafl failing. That assumtion should never be made; itpesially should never be madeg the Government. Our
colleggues havagiven some exapies of discrimination Y private businessegainst minorities; that discrimination is itjal and
should not be tolerateflyst as Government discrimination based on race should not be tolerated.

Under the DBE, thosgroups that argoresumed disadvargad must receive no less thanggcent of all hijhway funds. Our
colleggues have said that the fiércent fgure is a foal" because the statuteysahat the Dgartment of Trargortation can gaist
it. However, in theCrosoncase, the Sweme Court threw out a neaitienticalquotaprogram that had a similar waiverocess.
Some Senators have noted that on § ¥&w occasions States have failed to meet tlgsials" and thg have not lost lghway
funds. Theg have then gygested that this fagiroves that thedoals" are not reallquotas. However, this conclusion overlooks
several inportantpoints. First, States have been ordengthle Federal Government to take remedial actions whgt#hwe missed
their quotas. Second, the Federal Government hglic@statutol legal authoriy to withhold evey cent of a State's dtiway
allocation if it misses itguota. We remind our collgaes that a cqule of days ago, when thg proposed a Fercent loss of lghway
funds for States that failed to enact certain alcohol-related lawsytre certain that eweiState wouldjuickly enact those laws
rather than risk such a e loss. The abilit to threaten to take awall of a State's ghway funds is obvioust a muchgreater
threat, so we do not know how our cotfeas can call coptiance with DBEquotas "voluntay." Third, the Federal Government
has withheld funds from locgbvernments that have not met thgpintas. Houston, Texas, for instance, waeiead ly a Federal
court from usig race andyenderpreferences in its trangitogram, makirg it impossible for it to comply with its DBEquota. In
retaliation, the Dgartment of Trangortation withheld 10@ercent of Houston's giiway funds for neagl 17 months. Yet another
claim our collegues make is that each Stateks its own goal." If it is up to each State, then, wlis each State qaired to
"negotiate” with the Dpartment of Trangortation topick its "goal?" If it is p to each State, whis each goal" sulject to the
Department's pproval?

We think that may peagple sipport thisprogram because tlyeare convinced that, constitutional or not, it works.yTbelieve
that it has pened p the construction industito groups that have been discriminateghist, and thg believe that eliminatipit
would result in new discrimination. After looljrtlosel at the eration of the DBEprogram we have come to exacthe gposite
conclusion. Therogram not ony has noprevented discrimination, it has created it and balkanized the igdustr

Before a solution to problem can b@roposed, one should make certain that thereyréslhproblem. The DBEprogram,
though, was created on the tautgical assurtion that "eveyone knows" that there is discrimination in Federghtiay
contractirg. However, daggte theAdaranddistrict court's rulig, none of the fundamental evidenjiaequirements necessato
prove a corpelling interest forgovernment action has ever been collected. No discrimination has ever been glzoRederal
ageng in the award of contracts; no gasity studies have ever been done to sepadlified minoriy business entprises are
underutilized in Federal gliway construction; no studies have ever been done to see if theyadis@imination gainst minoriy-
owned businesses' bids. In fact, no one knows pédraentae of hghway funds nowgo or have evegone to minorig-owned or
women-owned businesses. All of the statistics are on disadeanbasinesprogram participants. Minoriy-owned or women-
owned businesses that are not in the O@B&gram are not counted, nor haveythterer been counted. Nevertheless, the DBE
program, with its rgid quotas, igoremised on the untested asgtion that there is discrimination in the award of Federal contracts.

Federalprime contractors must meegjid requirements before tlyeare allowed to bid oprojects. Thg must have bond@
insurance, gaital, and familiariy with Federal laws and galations on lghway construction. Theare frejuently family-owned
businesses, and muyzit eveything they own, includirg their homes, on the line when yhein a bid. DBEs rargl qualify for
contracts. Instead, thiere hired as subcontractors. As subcontractorg,dbeiot have to meet yof the above muirements.



Page 6 of 6

VOTE NO. 23 MARCH 6, 1998

Prime contractors hire DBEs because/timeist in order to win contracts. For all jmacontracts the Qurartment of Trargortation
sets DBE subcontractiigoals." If contractors want to win the bid, yhigetter make sure that thegree to meet or exceed those
goals. The contractor can usyaltiuild into the contragbart of the increased costs and risks from QiEMBES, and must assume
the remainder. Due to Federal and State laws, contractorgemesaly conplete 50percent or more of a contract ugitmeir own
companies instead of subcontractors. Algenerall 30 percent of costs are for gplies, such agravel or sand. Manparts of
highway construction are vgrcagital-intensive; emeging businesses, includirDBES, do not have theqgipment (or the bondiy

or the insurance, or thegettise) for thosgarts of construction. Prime contractors thus hire subcontractors almost exgligivel
low-capital type work, such as traffic control. Thare also allowed to fippart of their DBEquotas ly buying from DBE sypliers.

In mary instances, these jgpliers argust brokers who act as middlemen betwegplsiconpanies and construction cpanies.
On averge, 50percent of all Federal ginway construction subcontractjigoes to DBE firms to meet contragtotas. Spposedy
thegoal of the DBEprogram is to buildoarticipating conpanies p to a sufficient size that tge'graduate” from th@rogram and
then conpete for contracts outside of thieota ystem. However, almost no efforts are made tp tredse companiesgain the
experience thg need to be able to cqate on their own. A GAO stydf theprogram found that almost no funds wepest on
business devefment efforts, and mgrStates did not even have business dgmedmtprograms. That same stufound that while
DBEs are continuaflforming andgoing out of business, veifew evergraduate; over gears, it found an annugiladuation rate
of less than one-fourth ofgdercent. There is no time limit grarticipation; mary firms have been in th&rogram since its inqation,
and the same firms, over and over, tend to win the DBE subcontracts.

We uige our collegues to look at what we have described. If, ag #ssume, all or most hon-DBE contractors are white males,
then thg have created program thatgives white male contractors all of the morghty skilled and cpital intensivejobs, on the
condition that the hire a wildly disproportionate share of minoyitowned firms for subcontracts for the less skilled, lepgtala
intensivejobs. White male contractors who qoete for thoseyppe ofjobs, such as thgiardrail contractor who brght theAdarand
suit, are rgularly discriminated gainst. Thg submit subcontractbids that are often J@ercent or more lower than cpeting
bids, but thg lose because th@ime contractors must fulfill their minoyitquotas. Minoriy-owned and women-owned firms
conyprise a smalpercentge of the total construction market, but the DBBgram ends p giving them 50percent or more of the
subcontractig highway construction market. No effort is made to buitcthiese comanies, or even to make them more petitive
for the ype of work that the do. The get theirjobs based on their racegander.

The Dgartment of Trangortation, and our collemes, measure the success of the [PBiFram ky whether States meet their
guotas. No attept is made to find out if the minuscule numbegeduatimg firms continue ta@etjobs; no attemt is made to find
out if the DBE subcontractors win their bids becausg have theproper businesgualifications. Our collegues assume that
because the wordets done and thguotas are filled evgthing is working. They then look at State and loggvernments that have
hadqguotaprograms and have abandoned thgnchoice or court order, and theee a shardrop-off in minority contractimg. Their
conclusion, without further examination, is that those State anddmealnments are now discriminagin/Vhat theg fail to notice
is that those State and loggvernments are no Iger able to hire those firms becauseytbannot corpete. Thg have never
learned how tgrequalify or toget insurance, bondinor credit, and thenever learned normal business accogriactices or
specific requirements fogovernment contractgm They had been hiredylprime contractors based on their race to rgaetas. The
jobsgot done because tipeme contractors weredally regponsible for makig sure that thewere done. If there wepgoblems,
theprime contractor had tpay to resolve them.

In mary ways this debate is similar to the debate on welfare. Foy years, we Raublicans were yastly castgated for beig
uncarirg and everprejudiced because we dared t@gest that welfare was harmful to thegple that it was spposedy hebing.
We persisted, thogh, and a true welfare reform bill was finalassed last Cagness.That bill is ndacing welfare with work. The
fight to replacequotaprograms with constitutional affirmative actigmograms ma prove ejually difficult, and we Rpublicans
will no doubt @ain be ujustly characterized. Our efforts, from welfare reform, to the Reform Alliance's cpnapatsals for
rebuilding the inner cities, to affirmative action reform, will nevergopular with the liberal media, but thevork. We know we
are noigoing to win on this vote toda Too mary Senators are fearful of bgitabelled "anti-woman" or "anti-minoyit' Eventualy,
though, we will win this debate. When we do, we will be ong steser to stpping discrimination in America.



